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I. GUIDE TO CONDUCTING LOCAL IMPLEMENTATION

NALC (22 Items):

Article 30.B provides for a local implementation period beginning October 1, 2007
and ending November 14, 2007. Either party may invoke the process. If neither
party invokes the process, current LMU provisions, if not inconsistent or in
conflict with new or amended provisions of the 2006 National Agreement, remain
in effect. Management must take action to open local implementation if it wishes
to make an in conflict/inconsistent challenge.

Issues that remain in dispute at the end of the local implementation period are
1dentified in writing by each party. Initialed copies of this written statement and
copies of all proposals and counter proposals are submitted by the appropriate local
party to the Grievance Processing Center no later than November 29, 2007, with
copies to the Postmaster, Local Union President and Union’s Regional
Representative. Area and Regional Union Representatives shall attempt to resolve
such 1ssues within 75 days of expiration of the local implementation period.

If the parties are unable to reach agreement at the Regional/Area level during the
75-day period, the issue(s) may be appealed to final and binding arbitration by the
National Union President or the Vice President, Labor Relations within 21 days of
the end of the 75-day period.

Where there 1s no agreement and the matter is not referred to the
Grievance/Arbitration Processing Center or to arbitration, the provision(s), if any,
of the former Local Memorandum of Understanding shall apply unless inconsistent
with or in conflict with new or amended provisions the of 2006 National
Agreement.

LMOU 1tems existing prior to the 2001 local implementation period may not be
challenged as inconsistent or in conflict, unless already subject to a pending

arbitration appeal. The parties may challenge an LMOU item added or modified
during a National Agreement's local implementation period as inconsistent or in

6



conflict only during the period of local implementation of the successor National
Agreement.

The national parties will establish an impasse arbitration panel in each area for
challenges to LMOU items as inconsistent or in conflict with the National
Agreement or an unreasonable burden. A sufficient number of arbitrators will be
selected so that all such appeals will be scheduled and heard within thirty (30) days
of receipt of the appeal to arbitration. In those areas where the impasse backlog
will not allow the parties to meet these time limits, it is understood that steps will
be taken to process them as expeditiously as possible. Impasse appeals addressing
whether an item is inconsistent or in conflict will be scheduled prior to
unreasonable burden cases.

INFORMATION:

Article 30 of the National Agreement provides for local implementation of 22
specific items for the NALC. Management gained the right to the impasse
procedures in the 1991 National Agreement. This right is limited to the following:

* Management may propose and, where agreement is not reached,
mmpasse an item to arbitration where the pre-existing LMU did not
contain a provision for that item or where an LMU did not exist;

* Management may invoke the impasse procedure when an item creates
or presents an unreasonable burden.

(Remember that the union is the moving party and must initiate the
impasse procedures when management declares an item to be
inconsistent and/or in_conflict with a new or amended provision of
the 2006 National Agreement.)

The parties are contractually required to bargain only on the 22 enumerated items.
Local management should listen to any other proposals that the unions may make,
but should not bargain or reach agreement on any such new proposals. The local
union representatives should be informed that the USPS is not required to and will
not bargain over any proposal that is outside of the items enumerated in Article 30.
The union should also be informed that no agreement will be reached on any item
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that 1s inconsistent with or varies the terms of the National Agreement.

If you have any questions regarding these guidelines, contact your Area/District
Labor Relations Office.

1. Effect of pre-existing memoranda of understanding.

General: Written local memoranda of understanding previously
bargained by the parties that are not inconsistent or in conflict with
new or amended provisions of the 2006 National Agreement remain
in effect. A thorough examination of these items must be made to
determine whether or not the language presents (or will present over
the life of the LMU) an unreasonable burden. If no unreasonable
burden can be proven, the language will be continued, unless the
parties mutually agree to delete it. However, if the language creates
conditions whereby management is faced with an unreasonable
burden, a negotiated change to the language should be sought.
Except for provisions outside the 22enumerated items, management
may pursue an unreasonable burden argument to impasse
arbitration.

Outside the 22items: If certain items contained in pre-existing
memoranda of understanding are not among the items listed under
Article 30, they may be discussed locally by the parties. They
should not be re-bargained, changed or enlarged upon by either
local management or the union. The only result of such discussions
should be to mutually agree to declare these items completely null
and void. In the event no such agreement is reached, such items
(without any changes) shall remain in effect for the term of the
National Agreement, unless they are declared inconsistent and/or in
conflict with new or amended provisions of the 2006 National
Agreement. The fact that a provision is outside the scope of the 22
items does not in and of itself make the provision inconsistent or in
conflict with the National Agreement. Nofe: Neither side can
contractually impasse a proposal which is outside the scope of the
National Agreements. (See the Mittenthal award for Case HOC NA
C 3, dated July 12, 1993.)
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In conflict and/or inconsistent: Language in the 2006 National
Agreement provides that management may only use this basis to
challenge items that contain language in conflict/inconsistent with
new or amended provisions of the 2006 National Agreement or that
become in conflict/inconsistent based on mid-term changes or
additions to the 2006 National Agreement.

The parties mav challenge a provision(s) of an LMOU as
inconsistent or in conflict with the National Agreement only
under the following circumstances:

1. Any LMOU provision(s) added or modified during one local
implementation period may be challenged as inconsistent or in
conflict with the National Agreement only during the local
implementation period of the successor National Agreement.

2. At any time a provision(s) of an LMOU becomes inconsistent
or in conflict as the result of a new or modified provision(s) of
the National Agreement.

3. At any time a provision(s) of an LMOU becomes inconsistent
or in conflict as the result of the amendment or modification of
the National Asreement subsequent to the local implementation

period.

In such case, the party declaring a provision(s) inconsistent or

in conflict must provide the other partv a detailed written
explanation of its position during the period of local
implementation, but no later than seven (7) days prior to the

expiration of that period. If the local parties are unable to

resolve the issue(s) during the period of local implementation,
the union may appeal the impasse to arbitration pursuant to the

procedures outlined above. If appealed, a provision(s) of an
LMOU declared inconsistent or in conflict will remain in effect
unless modified or eliminated through arbitration
decision or by mutual agreement.
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In order to challenge a provision in the pre-existing LMU as being
in conflict/inconsistent with new or amended provisions of the 2006
National Agreement, local management must invoke local
implementation. If neither the union nor management opens local
implementation, in conflict/inconsistent challenges to existing LMU
provisions cannot be made unless a subsequent mid-term change or
addition is made to the 2006 National Agreement.

Once management declares an item to be in conflict/inconsistent
with a new or amended provision of the 2006 National Agreement
during local implementation, the union is the moving party and
must 1nitiate the impasse procedures. If the union fails to initiate
the impasse procedures, the language ceases to have effect at the
end of the appeal period. However, if the union does initiate the
impasse procedures, the disputed language remains in effect unless
modified or eliminated through arbitration decision or by mutual
agreement

For challenges resulting from mid-term changes or additions to the
National Agreement, the disputed language remains in effect for
120 days from the date on which the union is notified in writing of
management’s challenge or the date of an arbitrator’s award dealing
with management’s challenge, whichever is sooner.

If you have any questions regarding the pre-existing LMU provisions,
please contact your Area/District labor relations department.

2. Scope of 1tems to be locally implemented:
a. Item 21 in the NALC Agreement covers other provisions in the
craft article that are subject to local implementation. The

appropriate sections of the craft articles and National Agreement
are cited here for easy reference.
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CRAFT ARTICLES
Local Bargaining References
NALC
Carrier Craft - Article 41

Section 1.A.3 “The existing local procedures for scheduling fixed or rotating non-
work days and the existing local method of posting and of installation-wide or
sectional bidding shall remain in effect unless changes are negotiated locally.”

Section 1.A.5 “Whether or not a letter carrier route will be posted when there is a
change of more than one (1) hour in starting time shall be negotiated locally.”

Section 1.B.2  “Posting and bidding for duty assignments and/or permanent
changes in fixed non-work days shall be installation-wide, unless local agreements
or established past practice provide for sectional bidding or other local method
currently in use.”

Section 1.B.3 “The notice shall remain posted for 10 days, unless a different
length for the posting period is established by local negotiations.”

Section 1.C.4 “The successful bidder shall work the duty assignment as posted.
Unanticipated circumstances may require a temporary change in assignment. This
same rule shall apply to Carrier Technician assignments, unless the local
agreement provides otherwise.”

Section 3.0 “The following provision without modification shall be made a part
of a local agreement when requested by the local branch of the NALC during the
period of local implementation; provided, however, that the local branch may on a
one-time basis during the life of this Agreement elect to delete the provision from
its local agreement:

“When a letter carrier route or full-time duty assignment, other than the letter

carrier route(s) or full-time duty assignment(s) of the junior employee(s), is

abolished at a delivery unit as a result of, but not limited to, route adjustments,

highway, housing projects, all routes and full-time duty assignments at that unit

held by letter carriers who are junior to the carrier(s) whose route(s) or full-time
11



duty assignment(s) was abolished shall be posted for bid in accordance with the
posting procedures in this Article.”

That provision may, at the local NALC Branch’s request during local
implementation, be made applicable (including the right to delete it) to selected
delivery units within an installation. For purposes of applying that provision, a
delivery unit shall be a postal station, branch or ZIP code area. Any letter carrier in
a higher level craft position who loses his/her duty assignment due solely to the
implementation of that provision shall be entitled to the protected salary rate
provisions (Article 9, Section 7) of this Agreement.”

Article 12.5.C.4 Reassignment Within an Installation of Employees Excess to
the Needs of a Section

a. The 1dentification of assignments comprising for this purpose a section shall be
determined locally by local negotiations. If no sections are established immediately
by local negotiations, the entire installation shall comprise the section.

The following guidelines have been developed to assist the management

negotiators in arriving at a fair and equitable Local Memorandum of
Understanding (LMU):

A. Request to Conduct Bargaining

Local bargaining meetings may be requested by either party, to be
conducted during the time frame set forth in Article 30. In the usual case,
the Union will request that bargaining be conducted. However, the local
Union may be content to leave the current Local Memorandum of
Understanding in effect, and thus may not initiate bargaining. In that
case local management may initiate bargaining, particularly where there
are provisions which management may want to impasse on the basis of
unreasonable burden and/or where items that are considered
inconsistent and/or in conflict with new or amended provisions of the
2006 National Agreement have been identified and should be discussed.
Remember that under the terms of the 2006 National Agreements, local
management must open local implementation in order to challenge an
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item as in conflict and/or inconsistent.

The following is a sample letter from management to the union notifying
them of our interest. The letter may be used where language that is
considered inconsistent and/or in conflict with new or amended
provisions of the 2006 National Agreement (or a LMOU provision
implemented during the 2001implementation period now determined to
be in conflict or inconsistent with the N/A) or that creates an
unreasonable burden upon management has been identified prior to
bargaining. This letter would be useful whether or not the local Union
has requested to bargain, but would be particularly useful in cases where
the Union apparently does not wish to meet because it seeks to carry
forward existing language.
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= UNITED STATES

POSTAL SERVICE

TO: Local Union President

Our review of the current Local Memorandum of Understanding reveals
that there are provisions that management is interested in (changing
and/or adding). In addition, in our judgment, there are provisions that
are inconsistent and/or in conflict with new or amended provisions of
the 2006 National Agreement. They are as follows:

(Enumerate here the inconsistent/in conflict provisions in the current
LMU as well as those that create an unreasonable burden.)

There may be other provisions that you consider to require some
discussion. It is management's sincere hope that we can discuss these
provisions with open minds, and reach a mutual agreement.

While we will bargain in good faith toward achieving this end, it is only
fair to inform you that management will not agree to continued inclusion
of any provision which is impermissible by the terms of Article 30 of
the National Agreement.

Article 30 of the National Agreement also contains provisions for
binding arbitration of any impasse issues or proposals remaining in
dispute. However, I am confident that our efforts in negotiations will
result in a fair, reasonable and equitable Local Memorandum of
Understanding.

In order for meetings to commence on these issues, or any other issues
that are proper subjects for consideration under Article 30, it is
mmportant that we meet as soon as possible in order to establish ground
rules for local implementation meetings. Management representatives
are available to meet to establish ground rules on any of the following
dates:

(st dates here)
Please advise as to which of the above date(s) is/are acceptable.

/s/ Installation Head
14



B. Establish Ground Rules

Where either party has requested bargaining, a meeting to discuss ground
rules should be arranged. The ground rules meeting should cover the
following:

1. Time and Place of Bargaining Meetings

You may wish to schedule the first one or two sessions at this time
and schedule remaining sessions as bargaining progresses. Time
and location 1ssues are discussed further in the section entitled
“Bargaining in Good Faith” hereunder.

2. Size and Make-up of Bargaining Teams

The number of team members should reflect an ability to facilitate
sufficient input from respective operations managers. Agreement
may be reached regarding a maximum number of team members for
each side, including any necessary technical advisors. Remember,
Union bargainers will be off the clock. It is not a no loss, no
gain situation. We do not have the right to dictate who will be
on the Union team. Similarly the Union cannot dictate the
members of the management team.

3. Exchange of Proposals
The method of exchanging proposals should be determined during
the ground rules discussion if possible. It is advantageous to
receive all Union proposals in the early stages of bargaining so that

counter proposals can be prepared with a full understanding of all
demands.

C. Bargaining in Good Faith
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In local implementation, management and the Union are obligated to bargain
i "good faith." Certain factors described below are relied on to ascertain
whether the parties have bargained in good or bad faith. Any of these
factors, standing alone, is usually insufficient, but their persuasiveness
grows as the number of factors increases.

1. Surface bargaining - Going through the motions without a sincere
or honest effort to reconcile differences and reach an agreement.

2. The making of misleading statements.
3. The withdrawing of concessions once they have been made.

4.  Nerther party has to agree to a proposal or make concessions.
However, both sides should make a "good faith" effort to reach
agreement. When a Union submits its demands, management is
under no obligation to make counter proposals involving
concessions; usually management must make some sort of counter
proposal even though its offer does no more than set forth the
present practice, policy or management position.

5. Do not demand that Union waive all pending grievances.

6. Bargaming should be held at reasonable times at the request of
either party; this includes meeting outside normal work hours.
Since the Postal Service does not pay Union employees for time
spent for bargaining, management should emphasize the policy
regarding the time and place of bargaining. If employees of the
Postal Service rather than paid Union agents are handling
bargaining on the Union side, management cannot refuse a request
to hold bargaining conferences outside working hours rather than
during the work day. A request of this kind is a reasonable one,
since the employee bargainers stand to lose pay if they have to take
time off to attend bargaining sessions. Management may request to
meet on certain days at certain hours. If the Union agrees to this
initially, that agreement does not remove the obligation of
management to be responsive to the Union's request for additional
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meetings at a later date.

7. The selection of the location for implementation sessions must be by
mutual agreement. The Postal Service in most cases can present a
convincing argument to the Union that the place of bargaining should
be at the postal facility. The facility can provide adequate meeting
space, at no expense to the Union, and normally it is convenient for
the employees on the Union bargaining committee. However, the
Union may demand that the Postal Service meet at a Union office or a
neutral meeting place. If this occurs, management and the Union
must be reasonable and are expected to work out an arrangement
satisfactory to both parties. A trade-off of meeting places can be
made - one time at the Union office and the next time at the postal
facility. If meetings are held on a neutral ground and there is a
charge, each party would be responsible for half the cost.

8. Article 31 of the National Agreement requires the Postal Service to
“make available for inspection by the Unions all relevant information
necessary for collective bargaining, or the enforcement,
administration or interpretation of this agreement..." Thus, the Postal
Service is obligated by law and the contract to permit inspection of
relevant and necessary records prior to and during local bargaining.
At the national level, the Postal Service has taken a fairly
conservative and firm position with the National Unions. We have
required that any request for information demonstrate both why it is
relevant and necessary to collective bargaining.

Under Article 31 the Postal Service is permitted to charge a Union
for reasonable costs incurred in providing the information. Consult
the ASM for a description of these charges.

There are also various types of privileged information to which the
Union is not entitled. Examples include information involving the
attorney-client privilege; information involving work product of
attorneys; information concerning litigation with the Unions; and
information which might involve personal privacy.
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The mformation requested must be relevant and necessary to the
dealings between the Postal Service and the Union in its capacity as
representative of the employees. Management must exercise
reasonable judgment as to the relevance of the information
requested. If a question arises as to the relevance and/or necessity
of the requested information, you should consult with your
Area/District Labor Relations Office.

Once a valid good faith request is made for relevant and necessary
information, it must be made available promptly and in a reasonably
useful form. The information should not be provided in a manner
so burdensome or time-consuming as to impede the process of
bargaining, although it does not necessarily have to be provided in
the form requested by the Union. If the Postal Service claims that
compiling the data will be unduly burdensome, it must assert that
claim at the time of the request for the information so that an
arrangement can be made to lessen the burden. Where the Postal
Service does allow the Union free access to records and fully
cooperates with the Union in answering questions, it need not
furnish information in a more organized form than that in which it
keeps its own records.

9. Bargaming unit employees are not paid for time spent in bargaining.
This principle also extends to the time spent by a bargaining team
member or steward in reviewing and gathering information or
records in preparation for bargaining.

10. The parties are required to engage in meaningful dialogue
‘concerning the proposal before them.

D. Conducting Local Implementation

1. Items Subject to Local Implementation.

The Unions may request bargaining on items not identified in
Article 30. If this happens, our position must be that we will only
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bargain on the 22 items in Article 30 as provided for in the National
Agreement. If a question arises as to whether or not a proposal is
covered within the 22 items, consult with your Area/District Labor
Relations Office.

2. Preparation for Local Implementation

a. Select Management's Chief Spokesperson and bargaining
committee.

Responsibilities and qualifications for Chief Spokesperson and
other team members:

Chief Spokesperson

- Authority to make decisions and reach agreement.
- Respect and confidence.

- Knowledge of the subject(s).

- Adherence to management policy.

- Cool-headed under pressure and provocation.

- Sure of him/herself.

- Imaginative and innovative.

- Flexible.

- Ability to listen.

- Patience.

- Ability to keep meeting under control.

- Ability to determine what is going on; be aware.

Other Team Members

- Many of the same qualities as the Chief Spokesperson.

- Suggest a mimimum of two plus Chief Spokesperson.

- Taking of minutes is a most important function. The team
member assigned to take minutes should not record the
discussions word for word, but the minutes should reflect the
subject matter, important points from the discussion, the date,
and any determination made.
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Completely review and determine those items which
management may want to change or eliminate. Include in your
review present local memoranda of understanding, positions
maintained in grievances, operating problems, cost effects, etc.
Be aware of the requirement that management demonstrate that
continuing the provision would represent an unreasonable
burden to the Postal Service.

Review and determine management's positions on the items set
forth in Article 30 so that you are prepared for any possible
union proposals on those items. Include in your review present
local memoranda of understanding, positions maintained in
grievances, operating problems, cost effects, etc. Lack of
individual or class grievances may be an indicator that present
language 1s satisfactory.

All management committee members should completely
familiarize themselves with the provisions of the applicable
National Agreement and review all local memoranda provisions
that may be in conflict or inconsistent with new or amended
provisions of the 2006 National Agreement. In that regard, these
individuals should be especially aware of any changes in the
National Agreement that has just been negotiated. Contact your
Area/District Labor Relations Office for a final determination as
to those provisions of local memoranda which may be in
conflict and/or inconsistent with the National Agreement.

Review and be prepared to discuss those anticipated issues
unique to your local situation that may go beyond the listed
items. Remember that the parties may agree either to continue
or terminate a provision not in conflict or inconsistent with a
new or amended provision of the 2006 National Agreement, but
not to change it.

Develop and reduce management proposals to writing and
thoroughly review, plan and discuss the rationale supportive of
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management's position.

g. Anticipate any technical problems; review them with operating
personnel to ascertain their effect on operations.

h. Select a suitable room (if possible, in the installation) in which
to hold the bargaining sessions considering privacy, number of
participants and caucus facilities. However, be prepared to have
discussions at alternating sites if demanded by the Union.

1. Designate members of the management bargaining committee to
be responsible for the taking of complete minutes during the
bargaining sessions.

J. Make certain that the members of your bargaining committee
thoroughly understand that they must be recognized by the
Chief Spokesperson before speaking or commenting.

3. Conduct of Local Implementation Meetings

a. You are required to reasonably consider and discuss the Union's
demands. The Union should reasonably consider and discuss
management proposals. Neither party is required to agree to any
demands. Where you determine that an item is inconsistent
and/or m conflict, or outside the 22 items, you should explain
the basis for your determination.

b. You are required to enter into the bargaining with the intent to
bargain in good faith with the Union on all proposals in regard
to the items listed under Article 30, and to give the Union's
proposals reasonable consideration and comment, just as the
Union should give your proposals reasonable consideration and
comment.

c. You are required to make available for inspection by the Union's
bargaining committee all existing and necessary information
requested by the Union for collective bargaining. In the event
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the material requested would be burdensome to gather or would
mvolve excessive costs, contact the Area/District Labor
Relations Office.

You are not required to provide information for inspection that
1s not directly related to the issues being bargained, but be
reasonable. '

The only demands that the parties are required to bargain over
are those demands that directly and specifically relate to the
items listed in Article 30.

You should not bargain changes in current Local Memoranda
that are outside the items listed in Article 30. The only basis
upon which these provisions may be discussed is:

(1) complete elimination of the particular provision.

(2) the particular provision will continue unchanged if not in
conflict or inconsistent with a new or amended provision of
the 2006 National Agreement.

At the onset of bargaining the unions should be notified of any
provisions deemed inconsistent and/or in conflict with new or
amended provisions of the 2006 National Agreement.

Members of the Union's bargaining team are not to be paid by
the Postal Service for time spent in bargaining. However, an
effort should be made by management to schedule these
meetings at a time that will cause the minimum inconvenience
to both parties.

All members of the management bargaining team should
remember at all times that no useful purpose is served by losing
one's temper or engaging in personal confrontations with Union
bargaining representatives, nor should you condone such action
on the part of the Union. Be firm but be fair at all times.
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J- A sufficient number of bargaining meetings should be scheduled
to permit full and meaningful discussions. You should plan
ahead so that the 30 days allotted for implementation will be
sufficient.

k. Do not use inability to pay as your argument in rejecting a
Union proposal, because you may be forced to prove this
position by supplying complete financial records. You can
argue that granting a Union proposal would be impractical,
costly, and/or inefficient or any other appropriate rational
argument.

4. Record Keeping in Collective Bargaining

In the event an item is impassed to arbitration, you must be
prepared to support your position. Maintaining a posture of
reasonableness throughout bargaining will prove invaluable at any
subsequent arbitration hearing. Additionally, as in all arbitrations,
documentation is imperative. It may later be necessary to present
evidence to an arbitrator or even to the National Labor Relations
Board regarding the details of the local negotiations. It is critical,
therefore, that a member of the management team be designated to
keep the minutes and the records of the negotiations so that
management's position can be properly presented to an arbitrator if
and when it becomes necessary. The following information should
be compiled during or immediately following each bargaining
session:

a. The date, time and place of each meeting together with a listing
of any participants.

b. Any written correspondence exchanged at the meeting or
between meetings.

c. Copies of all proposals and counter-proposals exchanged and a
summary of any relevant discussions.

23



d. Summaries of discussions in each session in factual form, not
emotional arguments. Management, if not agreeable to the
Union's demands, should justify reasons why. Point out fully
the difficulties for operations or potential hidden costs. Present
these arguments (with necessary proof) to the Union. This
information must be reflected in management's minutes.

e. Word-for-word transcripts or tape recordings are not
appropriate. However, the management member responsible for
keeping the management minutes must make certain that each
item of possible future importance is recorded. (Note facts, not
editorial comments.) It is recommended that these management
minutes be typed as soon as possible after each session. Other
members of the management team should review the notes for
additional input. Files should be kept orderly and neat. As
bargaining progresses, files may become voluminous. With the
passage of time, it might become impossible to decipher
handwritten notes or to arrange loose files into orderly minutes.

5. Points to Consider

a. Unions may be more demanding to make up for items not
gained at the national level.

b. Unions are now more knowledgeable on matters of labor law
and procedure.

6. Elements of an effective meeting
a. Start timely.
b. Prompt completion where possible.
c. Accurate and complete minutes of each session.

d. Specific identification of any impasse items.
24



c.

Bargain in good faith for the best possible document for the
Postal Service, keeping dictum of "Firm but Fair" in mind.

7. Effective Date

Make certain provisions are effective upon signature of the parties,
or later, not retroactively.

8. Considerations and Techniques in Bargaining

Considerations

W

Negotiate for the future, keeping in mind planned changes
(automation, etc.)

Each proposal from the Union should be evaluated on its merits.
What is appropriate for one craft might not be so for another.

Success or failure depends to a great extent on the attitudes the
parties bring to the table.

There 1s no magic formula for successful bargaining.

Attitude on one side contributes to the character and actions of

~ the other side.

Bargain with a positive attitude rather than defensively against
Union demands; make the Union bargain over your proposals.

Recognize the point of view of the Union; let them know you
recognize their opinion and sincerity.

Figure out a means of presenting information and ideas that will
get the Union to change.
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9. Put the burden of proof on the Union.

10. Develop a dialogue that can't be answered with a yes or no; use
questions such as "Why do you think this is so?"; "How do you
think this would work in practice?"; "What is the reason for
making this request?".

11. Bargainers at the table are equals.

12. Question, explore and explain each item proposed; listen,
understand fully what people are talking about and why.

13. Watch out for "give-aways” or “sleepers"; understand fully how
each item ties in elsewhere.

14. Understanding "how each item ties in elsewhere" requires
particular knowledge of and attention to the National
Agreement, and particularly proposals made at the national level
by the National Unions, the Postal Service response to those
proposals, and what contractual changes were made in the latest
national negotiations.

15. Prior to agreement, know the costs (overtime, replacement costs,
etc.) and the 1mpact on operations.

16. Do not bargain away management rights; don't be misled by
mutual consent clauses that give away our rights.

17. Don't bargain solely on Union demands.

18. Establish ground rules at the start of bargaining; these include
naming the chief spokesperson, dates, times and place of
meetings, provisions for caucuses and adjournments, the method
of signifying tentative agreement, and the method of exchanging
proposals.

19. Generally, don’t "sign off" on any one item until you have an
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agreement on the entire package.

20. Start bargaining easy proposals first. This aids in the

establishment of a rapport between the parties.

21. If no headway is being made on one item, suggest switching to

another and retumn to the difficult item later.

22. Bargain conservatively; don't offer your best right away.

23. Don't be intimidated: strong language and table-pounding can be

part of bargaining.

24. Get value for value.

25. The chief spokesperson must keep the bargaining team informed

of what is going on.

Techniques

1.

2.

(8]

Each bargainer or each team has its own style.

"Good guy vs. bad guy": one team member is amenable and easy
to get along with; the "bad guy" has the responsibility of yelling
and shouting and not wanting to agree to anything.

. Threats of going to higher authority, either higher management

or to the NLRB.
Calling of caucuses.
(a) Desired review with fellow team members.

(b) Desired review with other individuals not part of the
negotiating team.

(¢) Provides for a cooling-off period.
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(d) When caucuses are called, the parties should designate a
time to reconvene.

9. Beware of What You Negotiate.

Once a provision enumerated in the 22 items is in the local memorandum, it
can only be removed if one or more of the following occur:

1. Where there is mutual agreement of the parties;

2. Where an item has become inconsistent or in conflict with a new or
amended provision of the 2006 National Agreement. Prior to
determining an item to be inconsistent or in conflict, please review
the section in this book entitled, "Outside 22 Items, or
inconsistent or in conflict"

3. Where management can establish that the item causes or could cause
an unreasonable burden.

E. Sample Opening Statement For Local Implementation

Management intends to bargain in good faith in a sincere attempt to reach
agreement on appropriate provisions in a Local Memorandum of
Understanding. We are confident that if both parties bargain with open
minds and a realistic approach, we can reach an agreement that will be
responsive both to the real needs of employees and the efficient operation of
postal business.

As you know, we have had Local Memoranda of Understanding as far back
as (YEAR.) During the early years, both parties were relatively
inexperienced in bargaining labor-management agreements. As a
consequence, our present Local Memorandum of Understanding contains
certain provisions which were not so carefully drawn and, in our opinion,
should not be continued in the Local Memorandum of Understanding.

28



As you are aware, Article 30 of the National Agreement prohibits inclusion
of any provision in the Local Memorandum of Understanding that is
inconsistent or is in conflict with a new or amended provision of the 2006
National Agreement. Our review of the current Local Memorandum of
Understanding reveals that there are provisions which, in our Judgment, are
inconsistent and/or in conflict with new or amended provisions of the 2006
National Agreement. They are as follows:

(Enumerate here the inconsistent/in conflict provisions in the current
LMU.)

There may be other provisions that the Union considers to fall in that same
category. It is management's sincere hope that we can address, and discuss
these issues and provisions with open minds, and reach a mutual agreement.
While we will, as I have stated, bargain in good faith toward achieving this
end, it is only fair to inform you that management does not intend, and will
not be a party to, continued inclusion of any provision which is
impermissible by the terms of Article 30 of the National Agreement.

Additionally, there are some provisions which management believes to be
too costly in terms of dollars and/or have an adverse affect on the efficiency
of postal operations. These provisions create an unreasonable burden. They
are as follows:

(Enumerate here the items of the Local Memo that create or present an
unreasonable burden.)

Article 30 of the National Agreement also contains certain provisions for
binding arbitration of any proposals remaining in dispute. However, as
spokesperson for the Postal Service, I am confident that our efforts,
conducted with a realistic and business-like approach, will result in a fair,
reasonable and equitable Local Memorandum of Understanding.
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Il. Management Initiated Impasses

After the local implementation period, all proposals remaining in dispute
may be submitted to final and binding arbitration, with the written
authorization of the National Union President or the Vice President Labor
Relations. The request for arbitration must be submitted no later than
January 28, 2008. However, where there is no agreement and the matter is
not referred to arbitration, the provisions of the former Local Memorandum
of Understanding shall apply, unless inconsistent or in conflict with new or
amended provisions of the 2006 National Agreement.

Where the Postal Service, pursuant to Article 30, Section C, submits
a proposal remaining in dispute to arbitration, which proposal seeks
to change a presently-effective Local Memorandum of Under-
standing provision, the Postal Service shall have the burden of
establishing that continuation of the existing provision would
represent an unreasonable burden to the USPS.

There are two types of items which management can send to
1mpasse.

a. Those arising under Article 30 Section C where the item in
dispute does not exist in a presently effective LMU or whete no
LMU i1s in effect. The provision in dispute must be covered by
one of the 22 enumerated items.

b. Those arising under Article 30 Section F where the item in
dispute seeks to change a presently effective LMU provision.
Items of this nature require that management establish that
continuation of the existing provision would represent an
unreasonable burden in order to change the existing
provision.

" 30



A.

Definition of Unreasonable Burden

Webster's Ninth New Collegiate Dictionary defines "reasonable"
as 1. a: agreeable to reason b: not extreme or excessive c:
moderate, fair d: inexpensive 2. a: having the faculty of
reason b: possessing sound judgment.

Webster's defines "unreasonable” as 1. a: not governed by or
acting according to reason b: not comfortable to reason:
absurd 2: exceeding the bounds of reason or moderation.

Black's Law Dictionary, Fifth Edition, defines "reasonable" as-
Fair, proper, just, moderate, suitable under the circumstances.
Fit and appropriate to the end in view. Having the faculty of
reason; rational; governed by reason; under the influence of
reason; agreeable to reason. Thinking, speaking, or acting
according to the dictates of reason. Not immoderate or
excessive, being synonymous with rational, honest, equitable,
fair, suitable, moderate, tolerable.

Black's defines "unreasonable" as: Irrational; foolish; unwise;
absurd; silly; preposterous; senseless: stupid; not reasonable;
immoderate; exorbitant; capricious; arbitrary; confiscatory.

Webster's defines "burden" as 1. a: something that is carried:
load b: duty, responsibility 2: something oppressive or
worrisome: encumbrance 3. a: the bearing of a load - usually
used in the phrase beast of burden b: capacity for carrying
cargo.

Black's defines "burden"” as: Capacity for carrying cargo.
Something that is carried. Something oppressive or worrisome.
A Burden, as on interstate commerce, means anything that
imposes either a restrictive or onerous load upon such
commerce.
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B.

Webster's defines "encumbrance" as 1: weigh down, burden 2:
to impede or hamper the function or activity of: hinder 3: to
burden with a legal claim.

Factors to Consider

(1) Facts of Case

It is eminently clear that the phrase "unreasonable burden"
cannot have significant meaning without an
accompanying fact situation. To attempt to define this
term of art in a vacuum is meaningless. The definition of
"unreasonable burden" will turn on the facts of each
mndividual case. Therefore it is impossible to set forth a
formula that indicates when an "unreasonable burden"
exists.

However, several factors should be taken into
consideration when determining if an "unreasonable
burden" exists :

(a) Impact on service standards
(b) Impact on the facility's overall operation

(c)  Financial burden (cost) to the Postal Service. This
may be measured as out-of-schedule premium,
overtime, night differential, or any other type of cost.

(d)  Administrative burden. This may involve overly
cumbersome procedures that make it difficult to
comply with the contract, e.g., overtime or holiday
scheduling procedures.

(e.) Anticipated changes that will affect administration
of the current provision (automation, etc.).

32



()  History of provision. When was it inserted into the

LMU and what changes have occurred that affect
the administration of the provision?

These factors are listed as general considerations to be
used in determining whether an existing provision will
create an "unreasonable burden." This list is not meant
to be all-inclusive as the determination must be made in

light of the totality of the circumstances in which the
dispute arose.

In the purest sense, establishing an "unreasonable burden”
may be defined as a balancing of the interests of the
parties. Itis an exercise in which the arbitrator will
accumulate all of the relevant facts, consider the interests
of the parties and their respective needs, and determine if
the existing language creates an "unreasonable burden."

(2) Undue Hardship

The phrase "undue hardship" is a term of art most often
used in connection with a qualified handicapped
individual's request for reasonable accommodation. The
agency 1s required to provide reasonable accommodation
up until the agency can demonstrate that the proposed
accommodation would create an undue hardship. There
is a significant body of law regarding the application of
"undue hardship" and we should be prepared to
distinguish "unreasonable burden" from "undue hardship"

should the union attempt to change management's
standard of proof.

Our position should be that establishing an "unreasonable
burden" 1s significantly less onerous than establishing an
"undue hardship." All hardships are burdens but not all
burdens are hardships. "Undue" implies that an item is
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improper, illegal or wrong. "Unreasonable" simply means
outside the bounds of reason.

(3) Reasonable vs. Unreasonable

The union may take issue with our definition of
unreasonable. They may argue that simply because
something is not reasonable does not automatically make
it unreasonable. There may arguably be some space
between reasonable and unreasonable. We should be
prepared to contest this as such a definition would create
an additional burden on the Postal Service.

(4) Burdens

If we assume that every obligation contained in the
contract is a burden then the word burden has diminished
meaning. Such an interpretation could result in focusing
solely on the issue of reasonableness. We should
anticipate the union making strong arguments that the
word "burden" has meaning as it appears in the contract.
The union may argue that many obligations are for the
long term good of the service (such as employee benefits)

in that they promote the existence of a highly motivated
quality work force.

C. Unreasonable Burden Impasses - Documentation

In advance of entering into local implementation, where
management intends to challenge an issue as presenting an
unreasonable burden, documentation should be gathered to assist in
the discussions with the unions. In fact, collection of such
documentation should begin long before the beginning of the
local implementation period; it should begin as soon as local
management determines that an LMU provision has created an
unreasonable burden. During the course of negotiations,
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additional documentation may be determined necessary and should
be gathered. It is essential that by the time an issue is submitted
into the impasse procedure, all documentation is developed and
placed into some sensible order to support management's case. This
will be crucial in the final determination as to whether management
will certify the issue for arbitration under the impasse procedure. It
is very doubtful that poorly documented files will be given serious
consideration. If the issue is considered important, it should be
treated as such and this should be reflected in the quality of the file
prepared to advance the case.

D.  Arbitration History

Several regional arbitration awards provide mnsight as to the manner
in which arbitrators apply the "unreasonable burden” concept:

In Case No. E4C-2E-D 37382 decided on June 10, 1987, Arbitrator
George Jacobs stated "...excessive absenteeism not only interferes
with the day to day operation of the Postal Service, but it 1mposes
an undue economic burden on them for it must pay fringes based on
full time employment when the employee who has lost a great deal
of work did not earn them as the others who did not have the
excessive absenteeism."

In Case No. S1C-3U-C 26430 decided on November 12, 1985,
Arbitrator Robert W. Foster stated, "This inherent authority (Article
3) includes the exercise of managerial discretion to issue policy and
procedure statements directing the method and means by which the
operations are to be conducted. Not only is this the right subject to
be expressed, restrictive provisions of the Agreement, but must also
be reasonably related to a legitimate business objective that does not
visit an undue burden on the employees."

In Case No. N4N-1E-D 10985 decided on June 10, 1986, Arbitrator
Harry Grossman stated, "I find that this deterioration (of the
employee's attendance) necessarily caused an undue burden on the
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grievant's supervisor to meet her responsibility to meet mail
delivery requirements efficiently and within the manpower
available to her."

In Case No. S4C-3T-C 14762 decided on June 23, 1986, Arbitrator
James J. Sherman stated, "The decision with respect to whether
management acted reasonably in any given case depends upon the
circumstances."

In Case No. SIC-3W-C 39192 decided on February 16, 1985,
Arbitrator Elvis C. Stephens stated, "Thus, there is a difference
between working two hours continuous overtime and two hours
split overtime. Therefore, it is not unreasonable to have a different
arrangement for breaks in these two different situations."

Two common themes can be gleaned from the arbitration history in
this area. First, any determination of reasonableness must depend
on the circumstances. Second, any burden determination should be
grounded in bona fide or legitimate business concerns.
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lll. GUIDELINES ON THE 22 ITEMS

Item 1. Additional or longer wash-up periods.

Recommended Language: When an emplovee is assiened to perform dirty
work or work with toxic materials. the emplovee
will be allowed reasonable wash up time.

Strategies: Careful analysis must be made of each Union demand to determine to
whom the wash-up period would apply. These periods as a general
rule are not to be made applicable craft-wide but rather should be
applicable to individuals, or particular job categories keeping in mind
the degree of dirty or toxic work performed. (Review the specific
language at Article 8, Section 9).

In the application of wash-up periods, consideration should include
the locations of the wash-up areas and the degree of congestion, delay,
etc.

Article 8, Section 9 of the National Agreement states: "Installation
heads shall grant reasonable wash-up time to those employees who
perform dirty work or work with toxic materials. The amount of
wash-up time granted each employee shall be subject to the grievance
procedure."

Although the language in Article 30 is clear regarding the local
bargaining of "additional or longer wash-up periods" management
may not successfully argue that no bargaining is proper where no
wash-up time is currently permitted. In other words, the language
does not mean that all that is proper is "additional or longer" wash-up
periods. The bargaining of wash-up time is proper regardless of
whether there has been wash-up time bargained in the past. This issue
was addressed by Arbitrator Mittenthal in his Houston Impasse Award
concerning APWU wash-up time dated June 24, 1974.

37



In order to properly address the bargaining of wash-up time one must
realize that wash-up time is permissible only for "those employees
who perform dirty work or work with toxic materials." Arbitrator
Nolan addressed this issue in BOSN-4B-1-01029365, 01029288
(NATIONAL AWARD) on July 25, 2004. Arbitrator Nolan
concluded, “Section 8.9 and 30.B.1 prohibit negotiation of LMQU
provisions that provide wash-up time to all employees without
consideration of whether they perform dirty work or are exposed to
toxic materials. Local parties remain free to define the employees
who satisfy those conditions.”

Therefore, before determining who should be permitted wash-up time
one must determine the definition of "dirty work." Arbitrator Larson
in his New Orleans, Louisiana award dated January 28, 1980, dealing
with wash-up time for Mail Handlers, answered this question by
stating:

"I read the expression as referring to work that leaves a deposit of dirt,
soil or grime on the person which requires some minutes to remove
with water, soap and/or other cleaning agents. Dust, dirt or sweat may
accumulate in the course of hard work, but if it can be washed offin a
matter of several seconds, it is not the result of dirty work, within
Article 8, Section 9."

In a further explanation of the term "dirty work" which requires
wash-up time within the meaning of Article 8, Section 9, Arbitrator
Larson stated in his Lubbock, Texas award dated August 26, 1979:

"The time necessary to wash up is a relevant consideration in
determining whether work is 'dirty." If the wash up reasonably
required for lunch or for leaving the tour is time consuming, there is
justification for regarding it as clock time (a part of the job). These
principles seem to be implicit in Article 8, Section 9."

Arbitrator Larson further stated in this same decision:

"I do not consider that a blanket rule of five or ten minutes wash-up
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time for everyone is justified. Most of the Clerks can wash up in a
minute or two, and there is little difficulty in removing grime, dust,
moisture or stickiness from the hands and face. The work is not 'dirty’
in the sense used in Article 8, Section 9. The fact that clothing
becomes soiled or dusty during a tour does not prove that 5-10
minutes are needed to wash hands and face. If, however, an employee
needs appreciable time to clean himself in order to eat or to make
himself presentable (without disagreeable characteristics) when he
leaves his tour, wash-up time on-the-clock is justified."

"Any Clerk shall be allowed a reasonable amount of time to wash up
before clocking out for lunch or at the end of his tour if five minutes
or more are required to accomplish a clean condition."

In National Level Arbitration Award HOC-3W-C 4833, May 19,
1997, Arbitrator Carlton Snow considered the issue: Does the
agreement between the parties require management, as a general rule,
to provide LSM operators with wash-up time after they handle
hazardous materials? He held, "Letter Sorting Machine Operators are
not entitled to a general right to wash-up time pursuant to the parties
National Agreement."

In some instances Unions have argued that employees are entitled to
wash-up time not only because of grime and filth, but also because
mail is laden with germs, etc. To this Union argument Arbitrator Syd
N. Rose stated in an APWU case in Santa Ana, California dated
January 21, 1980 the following:

"Section 9 provides for wash-up time for employees who 'work with
toxic materials.' 'Toxic' means poisonous. There are certain strains of
bacteria which produce toxins such as in tetanus, diphtheria and
botulism. Since the National Agreement provides for wash-up time in
event of contact with toxin causing bacteria, the Union proposal
apparently refers to non/toxic bacteria."

"Although such proposal must be declined on the grounds of
inconsistency with the terms of the National Agreement, it should
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additionally be noted that the proposal could not accomplish its stated
objective. The point can be illustrated by hypothetical walk-through
of a Clerk at break time.

"He soaps and washes his dirty hands. He dries them. Then he exits
from the washroom. He may turn a germ laden door knob or smmply

push on the germ covered door panel. He proceeds to the SWINg 1001m.
He digs into a germ crowded pocket and pulls out germ covered coins
or a germ covered bill. He makes a selection from the vending
machine, and removes the item by pulling on a germ laden door knob.
Then he picks up a germ loaded magazine. And so on and on."

"Wash-up time does not appear to be a viable resolution of the
question of germs on the mail. The Union suggested that the recent
outbreak of influenza at the post office may have been caused by
handling mail contaminated by influenza virus. That is an extremely
remote possibility. The influenza virus is both contagious and
infectious. It passes by contact and through the air. Outbreaks occur
in schools, churches, libraries, factories, theaters and other locations
not associated with the handling of mail."

Now, after having some idea of the definition of "dirty work" as it
relates to the bargaining of wash-up time as outlined in Article 8,
Section 9 it is obvious that all postal employees, regardless of craft, do
not perform such dirty work. In acknowledging this fact Arbitrator
Rose 1n the Santa Ana, California case stated:

"It may be acknowledged that all of the Clerks handling mail do get
their hands dirty in the course of their work. If the parties intended
that all Clerks handling mail were 'performing dirty work' and were,
therefore, entitled to wash-up time, it is reasonable to conclude they
would have so stated. There is no showing that the parties so
contemplated."

Arbitrator Rose acknowledged that the National Union during 1978
National contract negotiations submitted a proposal for wash-up time
for all employees craft wide which was subsequently withdrawn. In
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his discussion concerning that withdrawal Arbitrator Rose stated:

"In the course of the contract bargaining, such proposal was
withdrawn. The proposal had been submitted on behalf of all the
Unions' members, and on behalf of all the local Unions, mcluding the
Chula Vista local. So too, when the proposal was withdrawn, it was
withdrawn on behalf of the same constituency.

"With respect to contract administration, a local Union normally
serves as agent for the National Union, the party to the contract. In
this instance, there appears to be the incongruous situation wherein a
proposal submitted and withdrawn by the principal, reemerges in
slightly altered form as a proposal by the agent. It appears to the
arbitrator that when the proposal for wash-up time for all employees
was withdrawn in National Agreement negotiations, the specific issue
was settled. This does not affect the right of the local Union to
negotiate wash-up time for groups, individuals, classifications, and
work assignments."

In an APWU case in Tampa, Florida the Union argued all members of
all crafts were entitled to wash-up time based on its belief that "mail,
by its very nature is dirty" and that "only work done by APWU
bargaining unit employees is dirty work." Arbitrator Mittenthal in his
decision of August 19, 1974, responded to that argument by pointing
out that there were many APWU craft jobs which did not involve
"dirty work". Arbitrator Mittenthal stated specifically:

"To give these employees a wash-up period before lunch, rest breaks
and the end of the tour as a matter of contract right would be to
provide them with the benefit they do not appear to need. Such a
result would conflict with the plain language of Article 8, Section 9
which requires wash-up time to be granted only to employees 'who
perform dirty work or work with toxic materials.' The arbitrator
should, where possible, avoid such a conflict. For Article 30 states
that 'no local memorandum of understanding may be inconsistent with
or vary the terms of the 1973 National Agreement."
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"Of course, the language in Article 30 remains the same.
Consequently, wash-up time is not a craft wide situation but rather
only for those employees "who perform dirty work or work with toxic
materials."

Once it has been determined that an employee or a group of
employees do in fact perform "dirty work" it is advisable to bargain
language such as "any employee required to perform dirty work or
involving the use of toxic materials will be granted a reasonable
amount of wash-up time."

Again, many arbitrators have outlined language such as the above in
their awards on this issue rather than a fixed time. Arbitrator Feldman
1n the Peoria, Illinois APWU case stated:

"All jobs do not lend themselves to a scientific formula for clean up
time. A maintenance man may need ten minutes of wash-up time or
15 minutes of wash-up time while a Clerk at a letter sorting machine
may accomplish that same task during the break period that individual
is entitled to under the Methods Handbook."

Arbitrator Cushman in the Ashville, North Carolina Mail handler
award stated:

"Basically, under the circumstances of this case, the arbitrator
observes that there are variations as to each employee. The facts as to
his or her situation, the specific area in which he or she works, the
specific work task he or she performs in a specific area, the time at
which the employee's tour ends, are normally relevant to a
determination. Therefore, a provision for a reasonable wash-up period
before lunch and at the end of the tour appears appropriate."

One must realize that the conditions which warrant a particular fixed
time at the time of negotiation might change. For example, the
number of employees in a specific area and the distance to available
facilities, etc., are certainly subject to change throughout the life of the
local memo. If those conditions do in fact change then the fixed time
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may be too much time or in fact, not enough time.

In summary, the only language which can be bargained by either party
is that which affords wash-up time only for those who "perform dirty
work" or "work with toxic materials." Reco gnizing this fact, the
language which can be considered for a local memo should be that
which is reasonable and meets the objective, and causes the least
amount of administrative problems.

Arbitrations: Nolan (B98N-4B-1-01029365), (B98N-4B-1-01029288, July 25,
2004) NATIONAL CASE — “Section 8.9 and 30.B.1 prohibit
negotiation of LMOU provisions that provide wash-up time to all
employees without consideration of whether they perform dirty
work or are exposed to toxic materials. Local parties remain free to
define the employees who satisfy those conditions.”

Rose (Impasse 31, February 5, 1980) "If the parties intended that all
clerks handling mail were 'performing dirty work' and were
therefore entitled to wash-up time, it is reasonable to conclude they
would have so stated." He further set out a two-part test of a Union
proposal on this issue: (1) merit, and (2) consistency with the
National Agreement.

Holly (Impasse 62, October 16, 1979) "It is unrealistic to claim that
all clerk work is so inherently dirty as to justify specific times for
wash-up."

Dobranski (Impasse 54, March 4, 1980) "It (the Union) has not
demonstrated any compelling need for a wash-up period of a
specified length and a specified time for all carriers every day."

Holly (Impasse 74, March 30, 1978) "...The evidence shows that
when such needs arise they are accommodated. Therefore, there is
no logical basis for a requirement for predetermined wash-up
times."

Rose (Impasse 36, December 29, 1979) also stated, "Wash-up time
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does not appear to be a viable resolution to the question of germs on
the mail."

Mittenthal (Impasse 87, January 1, 1976) "The fact is that exposure
to dirty work is not necessarily a job-wide phenomenon. It is the
individual carrier's situation which should determine when he is
entitled to wash-up time."

Rubin (Impasse 89, July 6, 1977) "It appears...that the absence of
fixed wash-up times has allowed a flexible and relaxed atmosphere
regarding the taking of time by responsible and reasonable
employees."

Nolan (S4C-3P-1 900005, July 1, 1985) "...This proposal would
extend the same right equally to those who need it and those who do
not."

Taylor (S4C-3A-1 900028, June 26, 1985) Allowed management's
proposed reduction in wash-up time where 5 minutes had been
allowed all employees, saying, "...USPS introduced evidence
showing that all employees did not do dirty work or work with toxic
materials and that the present practice was costing the USPS at El

Paso $76,000 per year."

Nolan (S4C-3P-1 900020, July 3, 1985) "...5 minutes of wash-up
time for all employees is inconsistent with Article 8 because it turns

a limited benefit for certain employees into a general benefit for
all."

Duncan (S4C-3R-I 900029, July 18, 1985) "...To set a fixed
wash-up time to a particular class of employees would be in conflict
with Article 8.9 of the National Agreement."

Naehring (S4C-3W-1 900084, August 31, 1985) "A provision in the

LMU that would continue the blanket five-minute practice would be
inconsistent and in conflict with the National Agreement."
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Erbs (C4N-4E-1 99023, September 24, 1985)

"...Blanket... wash-up...may, depending on the installation, be
reasonable, but... must be...to only those who perform 'dirty' or
'toxic' work."

Klein (C4C-4F-1 99063 September 30, 1985) "Granting wash-up
time categorically to all employees is in conflict with the National
Agreement."

Sirefman (Impasse 145, October 17, 1979) "No grievances have
been filed by annex employees claiming insufficient wash-up time."

Duncan (S4N-3F-1 900165, October 9, 1985) "...To set a fixed
wash-up time...would be in conflict with Article 8.9 of the National
Agreement."

Eaton (Impasse 147, July 13, 1983) "...It was sufficient to define
wash-up time in terms of reasonableness, rather than in terms of a
fixed number of minutes."

Klein (C4C-4F-C 3793, January 3, 1986) "...The existing practice
(of allowing set periods/times) is in conflict with Article 8.9 of the
National Agreement."

Green (INS-81-47, November 18, 1985) "...This arbitrator will go
along with the conventional wisdom expressed by Arbitrators Rose,
Nolan, Powell and others in the majority who hold that wash-up
time may only be granted to those who are shown to perform dirty
work or work with toxic materials within the meaning of Article 8,
Section 9, and not to all carriers."

Roumel (Impasse 129, January 31, 1985) "...The provisions
concerning wash-up time contained in Article 8.9 of the National
Agreement and (across the board provisions) of the LMU are
inconsistent and in conflict."

Powell (Impasse 131; TA-E-81-172, March 22, 1985) "... What was
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done here was to provide for identical wash-up time for everyone in
the clerk craft and not those requiring additional or longer time.
Thus is the inconsistency."

Larson (Impasse 14, January 11, 1980) "The listing of dirty and
toxic job duties in the Union's proposal was a tacit admission that
not all mail handlers' work was dirty or toxic."

Larson (Impasse 15, September 27, 1979) "My conclusion is that it
(dirty work) is work which results in dirt (soil) on hands and/or face
which can only be removed after time-consuming effort."

Caraway (Impasse 59, October 4, 1979) "There is no evidence that
supervisors have been arbitrary or unjust in denying mail handlers
(reasonable, as needed) wash-up time."

Nolan (S4C-3D-1 900016, July 9, 1985) "following the principle of
arbitral consistency, I will put aside my own inclinations and follow
the rulings of the many arbitrators who have previously dealt with
this question. I conclude that the Union's proposal is inconsistent
with Article 8, because it turns a limited benefit for certain
employees into a general benefit for all."

Garrett (Impasse 119, December 17, 1974) "Determination of
whether regular wash-up periods are warranted for given groups of
employees under Article 30...properly can be made only on the
specific facts of each case."

Duncan (S4N-3Q-I 900136, April 28, 1986) "The National
Agreement does not allow a specific amount of wash-up time to be
given to all employees and for this reason the LMU provision
would be inconsistent."

Rimmel (Impasse; April 26, 1989) "Simply stated, I do not believe
that specific, set wash-up time needs to be provided in this
instance....Further, I believe that it is significant that no evidence
was proffered to show that any employee has ever been refused
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requested wash-up time under the parties' existing understanding."

Torres (N7M-1W-I 99039; March 17, 1989) "I am persuaded that
at the national level the parties contemplated granting the benefit of
wash-up time on an individual basis, to certain employees who
qualify under Article 8, Section 9; specifically, those who do dirty
work or come in contact with toxic materials. Arbitrators have held
in recent cases that LMU clauses granting this benefit across the
board to all employees in the bargaining unit are in conflict with the
terms of the National Agreement. Rather, the duties of each
individual employee and the particular work condition involved
must be considered in the granting of the benefit."

Krider (COC-4A-1 99049; August 8, 1992) "Article 8 Section 9
provides that "reasonable wash-up time" be granted "to employees
who perform dirty work or work with toxic materials." This
provision has been consistently interpreted by arbitrators to indicate
an intent by the parties at the national level to limit wash-up time in
two ways:

(1) wash-up time must be limited only to employees who

perform dirty work or work with toxic materials,

(2) a fixed period for wash-up time is unreasonable.
These were deliberate choices made by the national negotiators.
Under this understanding a LMU may not grant wash-up time to
other employees who do not perform dirty work and may not set a
fixed period for wash-up time.

Abemathy (WOC-SR-1 90151, December 17, 1992) "As1have
observed in other local impasse arbitrations dealing with wash-up
time, the clear weight of the arbitral authority favors the conclusion
that a provision of an LMU that establishes a fixed wash-up time or
wash-up time for all employees is inconsistent and in conflict with
the National Agreement. The rationale for this conclusion is that
Article 8 Section 9 provides wash-up time for employees who
perform dirty work or work with toxic materials. Had the National
parties intended wash-up time for all employees, they would have
so provided in the National Agreement. Arbitrators also have
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observed that in the past the national Union submitted and later
withdrew a proposal for wash-up time for all employees in the
National Agreement. This, too, supports the conclusion that the
language in the National Agreement is not intended to provide
wash-up time for all employees whether or not they perform dirty
work or work with toxic materials. Said differently, arbitrators
have found that LMU provisions granting wash-up time for all
employees are inconsistent with the National Agreement because
the National Agreement does not contemplate that all employees
perform dirty work or work with toxic materials.

Abemathy (WOC-5R-I 90165; November 25, 1992) "For example,
Article 8 Section 9 states that installation heads "shall grant
reasonable wash-up time." If the employee exercised his option
under the Union's proposal to have wash-up time "before lunch" but
the installation head found that to be unreasonable, the employee's
choice apparently would have to be granted under the terms of the
Union's proposal. Thus it would conflict with Article 8 Section 9 of
the National Agreement in my judgment."

DiLeone-Kliem (Abington, PA; November 2, 1992) "Article
30.B.1. allows for "additional or longer wash-up time." not identical
wash-up time regardless of the work performed. The arbitrator find
that the Union's proposal providing 5 minutes of wash-up time for
all clerks before lunch and before the end of their tour is
inconsistent and in conflict with the National Agreement.

Liebowitz (NOC-1N-I 90184; June 22, 1992) "It is apparent that the
Union's proposal would grant wash-up time to all employees and
not only to those who perform dirty work or work with toxic
materials; therefore, it is inconsistent or in conflict with the
language of Article 8.9 of the National Agreement."

Bemn (COC-4A-199052; July 25, 1992) "From a plain reading of
the relevant language, because the LMU gives 'all employees' a five
minute wash-up period and because Article 8.9 of the National
Agreement limits only to' those employees who perform dirty work
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or work with toxic materials', that portion of the LMU granting the
fixed five minute wash-up period to 'all employees' is ' inconsistent
with or in conflict with the 1990 National Agreement' and also
'varies the terms of the 1990 National Agreement' under the quoted
provisions of Article 30."

Marx (NOC-1M-190141 & NOV-1M-I 90142; October 16, 1992)
"The Arbitrator concludes that the specification of a precise number
of minutes of wash-up is not warranted. This is because National
Agreement Article 8.9 already provides for 'reasonable was-up
time'. While the Union has described the current somewhat more
adverse working conditions at the Queens GMF, it has not provide
convincing evidence that the involved employees are denied
sufficient wash-up time."

Freedman ( B94C-4B-I 96050564; July 29, 1997) " The Post
Office's language for item #1, 'When an employee performs dirty
work or work with toxic materials, the employee will be allowed
reasonable wash up time,' is accepted. However the Post Office's
language re which facilities the employee must use for wash upis
denied."

Kelley (A94C-4A-1 96054210/96051966; March 21, 1997)

" That the language of existing Item 1 providing two five minute
wash-up periods to all employees is to be deleted from the Local
Memorandum of Understanding between the parties at the
Smithtown, New York Post Office as being inconsistent with
Article 8.9 of the National Agreement; as interpreted by the
overwhelming majority of Regional Arbitrators."

Klein (194C-1I-196052773; February 24, 1997) "The following
language shall be included in the 1994 Local Memo: Any employee
shall be granted such time as reasonable and necessary for washing
up after performing dirty work and/or handling toxic material."

Zigman ( F94N-4F-96-044477; December 11, 1997) "The Service
did sustain its burden of proof in having established that the
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language in the LMOU providing for wash-up time for personal
needs 1s in conflict and inconsistent with Article 8.9 of the National
Agreement."

Hales (F94N-4F-1 96044771; October 13, 1997) " The current
provision at Article 8, Section 4 of the LMOU appears to contain
language which is contrary to prevailing arbitral points of view
concerning wash-up time. Thus, the current language of Article 8,
Section 4 appears to cover all employees whether or not they work
with dirty or toxic materials. Further, the wash-up time in the
current language of Article 8, Section 4 does set a fixed period of
wash-up time also contrary to the weight of arbitral authority."

Parent (F94N-4F-1 96044491; August 16, 1997) " There is no doubt
in my mind that the constant handling of any material such as letters
and flats might cause one's hands or fingers to acquire a certain
amount of grime over and above that which an average person
might accumulate during the course of a work day in some clerical
occupation, for instance. But a reasonable person's awareness of
the realities of the workplace would strongly invite a presumption
that if an employee felt that his/her hands or fingers had become
unduly soiled, the very next nature call to the restroom or break
time or lunch break would certainly provide an opportunity to wash
one's hands, even twice in one day if need be, no matter whether the
carrier is casing mail or delivering it. So the Union's claim ALL
employees work with such dirty material as to warrant specific
wash-up times is found without merit."

Sharkey (A94N-4A-1 96040121/96040701; February 5, 1998)

" The interpretation arrived at by the undersigned is that the parties
to the negotiation of Article 30 felt that 'dirty and toxic material"
were covered in Article 8.9 and decided to leave it to local facility
managers and unions to determine what, if any, 'additional or
longer' wash-up periods were appropriate. Article 30 does not
mandate that LMOU's include 'additional or longer wash-up
periods.' It only allows the parties to pursue their interest in the
subject in the LMOU. The union may seek 'additional or longer'
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wash-up time and the management may very well prevail in the
negotiations or in arbitration that no such additional time is
needed."

Dennis (A94N-4A-19604027/19604028; October 25, 1996) " There
is no question in my mind that all concerned on the Union's side of
this dispute understood on March 15 what items were 1mpassed by
both parties. It serves no purpose, nor is such a conclusion
supportable by this record, to decide that because the NBA did not
receive Management's Impasse items by mail, Management did not
fulfill its obligation here."

Marx (A94C-4A-1 96055368; April 28, 1997) "The Holbrook
Postal Station's unilateral statement that it would 'no longer honor'
the Article I, Wash-up Policy, Item 1, of the Local Memorandum
of Understanding was in violation of the National Agreement and
must be rescinded."

Marx (A94CAI196053492, April 28; 1997) "There is insufficient
justification to place formal language in the Local Memorandum of
Understanding at Calverton concerning wash-up time, in view of
the absence of any demonstrated current problem."

Angelo (F94C-4F-1 96057164; October 20, 1997) " The parties by
practice have determined "all clerks and maintenance employees'
are eligible for wash-up time prior to lunch and for a period of two
minutes. The Agency has not produced any evidence to indicate the
subject employees fail to meet the 'dirty and toxic' test"

Olson (F94N-4F-I 96044881; February 15, 1998) “The employer
has established that Article 8 Section 4 of the LMOU is clearly in
conflict and/or inconsistent with Article 8 Section 9 of the National
Agreement. Equally important, this Arbitrator concludes that
Article 8, Section 4 of the LMOU pertaining to a reasonable and
necessary amount of time being granted for washing-up to a letter
carrier who performs dirty work is not in conflict with or
inconsistent with the National Agreement. However, that portion of
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Article 8.4 dealing with wash-up time that is necessary or incidental
to personal needs is in fact in conflict or inconsistent with Article 8,
Section 9 of the National Agreement.”

Gudenberg (A94T-1A-1 96050640; July 28, 1997) A Remote
Encoding Center is different from a normal postal operation. No
actual mail is processed at the center. The provisions of Article 8,
Section 9 of the National Agreement cover the possible need for
wash-up for maintenance employees at RECs.

Collins (A9C-4A-196051969; T anuary 23, 1997) “The LMOU for
the Lynbrook Post Office provided that all clerical employees
would be granted 5 minutes wash-up time prior to leaving for lunch
and 5 minutes prior to the end of their tour of duty...there is no
persuasive evidence supporting the need for two daily 5 minute
wash-up periods...the arbitrator will order that there be no

provision for wash-up periods for all employees in the 1994-1998
LMOU.”

Kelly (A94C-4A-196054210; March 21, 1997) ... That the
language of existing Item 1 providing two five minute wash-up
periods to all employees be deleted from the Local Memorandum of
Understanding between the parties at the Smithtown, New York
Post Office as being inconsistent with Article 8.9 of the National
Agreement, as interpreted by the majority of Regional
Arbitrators....”

Angelo (F94C-4F-1 96052251; December 21, 1997) The Arbitrator
addresses a wash-up provision that specifies a set wash-up period
for all employees. The Arbitrator finds “...In APWU and USPS —
Vallejo, E94C-4F-1 96057164 (October 1997), I addressed this
issue at some length an concluded there was no conflict with the
National Agreement....”
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Item 2. The establishment of a regular work week of five days with either
fixed or rotating days off.

Recommended Language: This varies by craft and office. No recommended

language.

Strategies: It is possible that a demand will be made and you must evaluate your
operations to be prepared to defend your position that either fixed or
rotating schedules are not feasible. Rotating schedules for clerks may
cause excessive administrative and scheduling problems.
Circumstances may exist where it may be beneficial to have rotating
off days for city letter carriers and maintenance employees.

Arbitrations: Dworkin (Impasse 107, December 9, 1983) "The Union
demonstrated that its proposal was not whimsical or unreasonable-
that very real and significant benefits will be obtained by the work
force if rotating schedules are implemented." (This was despite
costs involved and based on Union's evidence that similar offices
used rotating schedules.)

Howard (Impasse 49, November 2, 1983) "It becomes obvious there
are problems of redundant manpower with particular skills on
certain days, shortages of manpower with particular skills on other
days, requirements for additional training within clerk classification
and potential for greater amounts of assigned overtime."

Casselman (Impasse 80, October 7, 1977) "The contention that the
carriers have had rotation for five years and therefore so should the
clerks, ignores the fact that carriers are on a six-day operation and
none of the inefficiencies and increased costs required to rotate
clerk schedules has been shown to be applicable to carrier
schedules."

Haber (C8C-4B-C 20933, August 26, 1982) "...The percentages of
employees in the several work week phases (fixed or rotating) was
not itself a matter agreed upon as a negotiated commitment."
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Schroeder (S4C-3W-I 900006, June 29, 1985) "The Union, in
proposing a change from a long-standing past practice, has the
burden of proving the change to be practical and beneficial."

Marlatt (S4C-3U-1 900053, August 3, 1985) "...Since it (the
Union's proposal of rotating schedules for clerks) would adversely
impact on the efficiency of the Tomball Post Office...merely to
accommodate this one employee, the Union has not sufficiently
justified its proposal."

McAllister (C4C-4C-1 99100, November 8, 1985) "The proposal to
eliminate the ability of management to determine the practicability
of granting consecutive days off would directly conflict with the
terms of the National Agreement."

Walsh (W1C-5D-C 8625, October 11, 1985) "If the Union's
position were accepted, management would be precluded from ever
changing the then presently constituted job assignments, regardless
of changes which might be required or deemed proper under all the
circumstances."

Foster (Fayetteville, NC Impasse Item; July 2, 1992) "While the
Union does appear to recognize the basic right of management to
set schedules for the work force, its proposed language changing
'practicable’ to 'maximum extent possible' would reduce the level of
management discretion in this regard below that called for by the
National Agreement." In summation, he stated, "In summary, the
Union's proposed language change to Item 2 of the LMU would
unduly restrict the exercise of managerial discretion as established
by the National Agreement.

Marlatt (SOC-3E-I 90050; June 27, 1992) "Not only does the
proposal deprive the Postmaster of the ability to schedule his
regular clerks when they are most needed, but it would almost
inevitably result in additional expenses for cross-training and in
providing security for the stock of more employees with
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accountability."

Dennis (SOC-3B-1 90017; July 4, 1992) "Changes in work
schedules should, for the most part, be negotiated and agreed upon
by the parties. For an Arbitrator to award a change in a schedule is
to force the parties to modify a major relationship that can have
ramifications far beyond what appears on the surface or is presented
to the Arbitrator."

Render (WOC-5R-I 90169; January 5, 1994) "Article 30 section 2
authorizes the local parties to negotiate about the establishment of a
regular work week of five days with either fixed or rotating days
off. This language is clearly broad enough to include the present
proposal. Finally, the Arbitrator does not think that it can be said
that the Union's proposal is bad because it seeks to have consecutive
days off work for the part time employees. The National
Agreement clearly states that 'as far as practicable the five days
shall be consecutive days within a service week'. The Arbitrator
sees no inherent conflict between the Union's proposal and the
National Agreement."

Harvey (SOC-3E-I 900040, June 18, 1992) "The Service argues that
nothing in the Agreement requires it to obey the orders given by
any governmental unit. If for example, the Fulton County Health
department issued an order finding an imminent health hazard in
the BMC, the Service would be required to accept that (with nor
form of hearing or protest procedure?) and grant leave or early
dismissal for so long as the asserted imminent hazard continued to
exist. Such is not a 'guideline’ and existing as it does in its
mandatory fashion, it creates a potentially 'unreasonable burden' on
the Postal Service. Certainly, giving any Sate, County, or
Municipal "governmental body" the authority to effectively close
down a major Postal facility represents an unreasonable burden to
the Postal Service's carrying out of its mission to the public.

Hardin (H94C-4H-1 96074134/136; May 14, 1997) “Article 30 will
allow an LMOU, if agreed to by the parties, which provides fixed
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days off for some positions and rotating days off for others.”

Walt (I94N-41-1 96040984; March 11, 1998) The arbitrator found
that the Union proposal of having alternating Saturday and Monday
off days was reasonable as it gave the employees more schedules
with five consecutive work days.
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ftem 3. Guidelines for the curtailment or termination of postal operations to
conform to orders of local authorities or as local conditions warrant because of
emergency conditions.

Recommended Language: The decision for curtailment or termination of Postal
Operations to conform to the orders of local
authorities. or as local conditions warrant because of
emergency conditions. shall be made by the
mstallation head. When the decision has been
reached to curtail Postal Operations. to the extent
possible, management will notify and seek the
cooperation of local radio and television stations to

mform emplovees.

Strategies: You are not obligated to nor can you bargain as to whether or not
management can or will curtail operations. However, if a
management decision is made to curtail operations, then bargaining
over what the impact will be or the results of the decision is proper. If
guidelines are established, administrative leave pay is not to be
bargained. Wages and hours have been established at the National
level. Any guidelines established must be reasonable and consistent
with the basic mission of the Postal Service as defined in the Postal
Reorganization Act.

Usually, these procedures simply include such information as the
proper radio station for employees to tune in to for reporting
nformation and the procedure for providing notification to employees
already at work, etc.

Remember, you are only to be bargain "guidelines." The decision as to
whether to curtail or terminate operations must be retained by
management.

Arbitrations: Collins (Impasse 63, November 16, 1979) "The limitation of such
local bargaining to 'guidelines’ strongly suggests that the basic
question of when administrative leave may be granted is not locally
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bargainable."

Jensen (Impasse 81, May 12, 1977) "...It must be held that the local
Union's proposal regarding administrative leave is not negotiable."

Jensen (Impasse 82, May 12, 1977)"...It is not mandatory to include
in the Jocal agreement what is already covered in the National
Agreement (to quote the ELM on administrative leave). In fact, an
impasse over such would really not be arbitrable."

Schroeder (S4C-3W-I 900048, October 3, 1985) "The
determination (on curtailment) cannot be delegated to an agency
outside USPS."

Caraway (S4N-3Q-I 900129, November 15, 1985) "To give greater
responsibility in the emergency area to local authority would
contravene Article 3."

Rentfro (Impasse 128, March 27, 1984) "The proposal operates as a
restriction on management's reasonable discretion to assign casuals,
other crafts, and part-time flexible, and as such, does not constitute
'suidelines' and is beyond the scope of Article 30.B."

Sherman (S7C-3W-I700014; July 11, 1988) "..(T)he National
Agreement (Article 30, Section B, Item No. 3) recognizes the right
of the parties at the local level to negotiate guidelines for the
curtailment or termination of Postal Operations. However, the
language in this item in no way suggests that the local negotiators
may establish the criteria which sets in motion the procedure and
justifies the curtailment of Postal Operations. Rather, the
underlying assumption is that the event will be of such a nature that
the parties can agree that Postal Operations must be curtailed.

Loeb (C94C-4C-19605708; April 23, 1997) “ The union proposes
to amend item 3 of the LMOU to include a provision which would
require the Postal Service to transfer employees to another station
or branch of the Woodbury, New Jersey Post Office or permit them
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to use leave if the temperature in a building falls below 65 degrees
or exceeds 85 degrees for more than 2 hours...The Union’s
proposal effectively forces the service to shut down a facility
whenever management is unable to bring the temperature within the
prescribed ranges. ..it is simply not feasible to transfer the mail on a
short time basis...the union’s proposal is rejected.”

Olson (F94N-4F-I 96045276; December 8, 1997) The LMOU item
3 stated, “Management shall comply with all requests by local (city
and county), state and federal personnel in regards to any
emergency that may endanger the life or limb of the people affected
in the area.” The Postal Service argued that this provision was
inconsistent and in conflict with the National Agreement. The
arbitrator agreed as item 3 was limited to guidelines and the
existing language was a mandate.

Collins (B94C-1B-C 96054190; February 24, 1997) “The prior
1991 LMOU provided that ‘all annual leave requests made 46 or
more hours in advance shall be granted to the maximum extent
possible.” The union proposed substituting in the 1994 LMOU a
requirement that leave requests made on at least seven days notice
be granted subject to certain percentage limitations as to the number
of employees that might be on leave in any week. The Arbitrator
found that the prior language adequately served the interests of
employees and management.”
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Item 4. Formulation of local leave program.

Recommended Language:

The installation head or designee shall meet with
representatives of the (union fill in) to review local
service needs as soon after January 1 as practicable.
The installation head shall then determine a final
date for submission of applications for vacation
period(s). as provided for in Article 10 of the
National Agreement. Choice Vacation shall be
awarded as provided for as in Article 10 Section 3.
D. 1. 2. 3 of the National Agreement and this LMU.
Choice vacation leave is to be granted on a seniority
basis as follows:

City Letter Carriers by zones code or location.

(Where you have multiple zones in a location you may

want to split these by zones.)

Strategies: The responsibility for the administration of the leave program rests
with local management; therefore, it is necessary that the criteria for
scheduling leave be developed based on local operational needs. It
must also consider the needs of the employees.

Arbitrations: Rose (Impasse 42, September 19, 1980) "The question of whether
the choice vacation sign-up shall be on-the-clock is clearly a factor
in the formulation of the local leave program and, as such, it is

negotiable."

Gentile (Impasse 57, April 16, 1983) "The request for additional
fringe benefits is not the 'formulation of the local leave program,'
but a proposal to increase benefits."

Marx (Impasse 64, March 10, 1981) "There is no good cause of the
USPS to be barred from reviewing leave matters by a higher level
of supervision - provided, of course, that it meets the specified
(locally agreed) two-day limit."
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D1 Leone (C4C-4H-I 99103, October 23, 1985) "If relief clerks
were to schedule their annual leave separately from the branch, they
would not be available to perform their relief duties in the branch
location while the regular window clerk is absent.”

Schedler (S7C-3B-I 700041, August 8, 1988) In this mmpasse the
Employer maintained that a choice vacation list by seniority
required too much time to complete and 3 lists by tour were more
manageable. The Union contended that lists by tour would be
unfair to the senior employees in the shop. I believe that a choice
vacation planning schedule by tour would be fair to all the
eniployees as well as more manageable for supervision.

Bickner (F94C-4F-1 96D57128; November 28, 1997)

The Postal Service argued that 2 clerks off on vacation during the
month of August was an unreasonable burden. The arbitrator found
that the Postal Service did not prove an unreasonable burden. “An
unreasonable burden is not just any burden. Provisions affecting
management rights are not per se unreasonable burdens. Proof of
future impacts should not be speculative, and proof of plan failure
must be for more than an isolated period. Neither cost
considerations alone nor administrative inconvenience nor general
argument than proof is sufficient to establish an unreasonable
burden."

Vause (G94C-4G-I 96075241; January 19, 1997) Issue: Should
Article 10 Section 4.B.1.b of the LMOU be modified to extend the
Clerk Craft an entitlement to the choice vacation period from the
first full week of December through December 24, subject to the
same 5% minimum limitation applicable to other bargaining unit
employees? The arbitrator held that management’s concems about
the undue burden on operations are well justified.

Parent (F94N-4F-I 96045098; October 24, 1997) « .. But the
Union’s desire to secure, by contract language, a working condition
which it feels is advantageous and which had been enjoyed as a
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result of an oral understanding between it and the Employer, does
not constitute, in this arbitrator’s opinion, a compelling reason for
him to grant the Union’s demand. The arbitrator accepts as
convincing the Employer’s argument that, if the Union contends
that the Employer’s long-standing consent to the cancellation by
letter carriers of partial-week annual leave and to the re-posting of
such leave constitutes a past practice which cannot be changed by
unilateral action, the proper method for the Union to obtain relief
would be for it to file a grievance alleging a ‘rights’ violation....”

Zigman (F94N-4F-I 96044489; November 11, 1997) «...In this
respect I found the service‘s reliance on arbitrator Abernathy and
arbitrator Parent’s awards as quite compelling. As for example, the
evidence was undisputed that there has been no problem for carriers
at the Danville station in getting incidental leave....”

Parent (F94N-4F-1 96044490; October 2, 1997) «...For the reasons
stated above, I must find that the Union failed to prove its proposed
changes to Item 4.J are necessary or would serve any useful purpose
other than facilitating the obtention of incidental leave by letter
carriers, a situation which has not been proven to be in need of
correction....”

Olson Jr. (F94N-4F-1 96044846;849;852; September 11, 1997)
“...Obviously, in the opinion of this Arbitrator the Union has failed
to carry its burden of proof to prevail in this case. First, based upon
the record, the Arbitrator concludes that the Employer did “bargain
in good faith” regarding the three issues in dispute, based upon the
criteria set forth by the NLRB. Second, the Union clearly failed to
produce any evidence that the practices and procedures for granting
“mcidental annual leave” were unfair at the Northridge postal
facility. The same is true for the other two issues in dispute in this
case. Third, the Union failed to produce any evidence that
employees had been denied requests for incidental annual leave to
the extent they would have actually lost a part of their accrued
annual leave. In addition, the union produced no evidence that
supervisors were being ‘hard nosed’ or ‘playing favorites’ in
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granting or denying requests for ‘incidental leave.” Furthermore,
the Union failed to establish that grievances had been filed over the
three issues in dispute, except one incident dealing with ‘incidental
leave’ which was subsequently withdrawn by the Union. In order
for the Union to prevail in an interest arbitration dealing with
‘impasse’ issues, it must demonstrate that the Employer’s actions in
part, were either unfair or not equitable....”

Rappaport (A94N-4A-1 96040405; April 29, 1997) “...While it is
undisputed that employees that employees on FMLA would be
protected and would be able to pick another open slot during the
choice vacation period. While it is undisputed that employees on
FMLA would be protected, it is the posting of the relinquished slot
which concerns the union. ...Upon review of the record, the
Arbitrator finds that the Employer’s intention not to post a
relinquished vacation slot if an employee were on FMLA would be
a violation of the LMOU. The LMOU states that when a choice
vacation period is relinquished, it shall be posted for bid.

DiLauro (D94N-4D-I 96071672; August 20, 1997) “...Despite the
Union advocates excellent presentation and arguments, there is no
doubt that the Union’s proposal is inconsistent and in conflict with
the National Agreement to the extent that the granting of such leave
could extend the maximum permitted 10 and 15 days of continuous
leave set forth in Article 10.3.D.1 and 2.”

Suardi (J94N-47J-1 96055862; J94N-4J-1 96042566; February 12,
1998) .. .Here both sides have agreed to make “every effort” to
allow designated Union members off to attend Union activities
without charging the time off to choice vacation periods. By
agreement, these efforts take place “upon request’ but ‘consistent
with service needs.” To date the record does not disclose that any
scheduling difficulties affecting the Union leadership have resulted
In grievances, or that Management has breached either the above
‘best effort” language or its duty to exercise discretion in good faith.
All this causes the Arbitrator to conclude that no change in the
existing language of Item 4 is appropriate.” In regards to the
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second issue the arbitrator concludes, “... At the hearing Supervisor
Brooks could cite no problems that have occurred as a result of the
first come, first served incidental leave policy. She went o to
emphasize that such leave is greatly dependent upon working
conditions at the time of a given request. It follows that the same
discretion available to Management on whether to grant incidental
leave should also apply in the face of simultaneous requests for
leave. For this reason, the Arbitrator is unpersuaded that a
seniority-based incidental leave policy would be appropriate.”

Skelton (D94N-4D-1 96061448; 49; December 6, 1996) Regarding
the first issue the Arbitrator found, “...Management must be
allowed to take into consideration staffing requirements when
making decisions on incidental leave requests....” In regard to the
second issue the Arbitrator found,“...The percentages provide the
required Management flexibility for choice vacation while
providing the opportunity for up to four carriers to be off (one-sixth
of the carrier complement) during July. These percentages are more

consistent with the evidence and testimony than the Union desired
18%...”

Sharkey (A94N-4A-I 96040881; February 16, 1998) “Family
Medical Leave time shall be excluded from the ‘quota count” for
eligible vacation time at anytime throughout the year...”

Klein (I94N-41-1 96042439; May 15, 1997 «.. . While not all carriers
availed themselves of the opportunity to select and be guaranteed a
week of vacation outside the choice period in the past, the fact
remains that for approximately 27 years the opportunity existed and
those that desired to get away from the harsh winter weather
conditions were able to do so.” “...The award in this case provides
no more than that which had previously been granted....”

Maher (B94N-4B-1 96040592; 594; 595; November 1, 1996)
“...The Arbitrator finds the USPS simply did not present evidence
and testimony to warrant such a wholesale change, or establish the
current language is an unreasonable burden....”

64



Shea jr. (A94N-4A-1 96040106; March 10, 1997) “...A carrier
using leave under the Family and Medical Leave Act will not have
that leave counted against the number of carriers allowed leave
during the Prime time and Non-Prime time vacation periods....”

Parkinson (D94C-4D-I 96070281; 96070283; April 24, 1997) «...it
is my considered opinion that the language proposed by the Union
is in conflict with Article 10, Section 3.D of the Agreement. This is
not to say that the parties are precluded from negotiating a second
sign-up during choice vacation, but this must be in accord with the
permissible framework that the Postmaster an/or his designee would
agree to. Therefore, it is my considered opinion that the language
as proposed by the Union is in conflict with the Agreement at
Article 10, Section D.”

Collins (A94C-4A-1 96051969; 953; 973; January 23, 1997)
“...However, the Arbitrator believes that there that there is a
significant correlation between use of annual leave and delay of
mail in the high-volume Christmas period. He is persuaded that
there should be a restriction on taking annual leave in December.
He will order that the 1994-1998 Local MOU provide that no
annual leave may be taken in December....” Regarding Prime-time
vacation percentage the Arbitrator finds, “The Arbitrator is not
persuaded on the basis of the evidence that 12% is appropriate. He
will order that the 1994-98 Local MOU continue to provide 16%.”

Kelly (A94C-4A-1 96054966; March 21, 1997) «...That the
language of existing Item 4, Section I, providing that the amount of
leave used during the employee’s leave will be at the employee’s
option is not inconsistent with the National Agreement and is to
remain in the Local Memorandum of Understanding between the
parties at the Smithtown, New York Post Office.

Collins (B94C-4B-I 96050506; April 14, 1997) ... The Postal
Service is not arguing here that the Union’s proposal for as of right
non-prime time leave would be inconsistent with the Agreement. It
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1s arguing that the proposal is outside the scope of 30B and that
management never agreed to bargain concerning that proposal....”
“... The clear implication of these provisions is that when the parties
intended to provide for local negotiations as to as-of-right leaves
they did so expressly and that having failed to do that in the case of
non-prime time leaves they did not intend to require local
negotiations as to that subject. While the Union argues that the
proposal is encompassed within Article 30B4 the Arbitrator does
not agree. If the parties had intended 30B4 to cover annual leave
applications there would have been no reason to include 30 N9 and
12 in the Agreement. The Arbitrator finds the Union’s proposal not
to be arbitrable....”
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Item 5. The duration of the choice vacation period.

Recommended Language: Do to various size offices. operational needs. and the
number of weeks bargaining unit emplovees are
entitled to during choice vacation. there is no
recommended language.

Strategies: Although this has been a long-established item for local
implementation, many problems have arisen. Usually the Unions
request a short period and management wants a much longer period.

Note that the percentage of employees off at one time must be taken
into consideration, together with other operating and scheduling
needs, when management's position as to length of the choice vacation
period is formulated.

Installation heads know how many full-time employees are required to
maintain efficiency. Likewise, they know the number of required
replacement employees to cover sick, annual, military and court leave.
When the choice vacation period is compressed, the need for
replacement work hours increases in relation thereto. We do not hire
career employees to cover short-term replacement work hours, so the
only substitute is through overtime (probably mandatory) and/or a
supplemental work force. Both of these alternatives are contrary to
Union philosophy. Based upon the annual leave guarantees of Article

10, Section 3 of the Agreements, plus the actual number of full-time
positions, management should be able to cost out the necessary
replacement work hours for both overtime and a supplemental work
force. Historically, the use of such replacement options have proven
unsatisfactory to both parties. Normally, with an extended choice
vacation period, replacement work hours can be absorbed by the
regular work force which results in reduced costs and increased
efficiency. Graphs and charts should be prepared to demonstrate the
mmpact of various lengths of the choice vacation period. Further, an
extended choice vacation period offers a much wider range of options
for vacation planning by the work force. Generally, younger
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employees with school age children prefer off the summer months
when school is out, while there are those who prefer to be off in the
fall when hunting season is open.

A good argument can be made that an extended choice vacation
period 1s beneficial to both parties. It would provide a longer time
frame within which employees could make their choice vacation
period selections through use of their seniority, while at the same time
eliminating the "compression" of annual leave that would result from
a short choice vacation period. If the issue goes to arbitration, be
prepared to prove that a relatively short choice period would cause
excessive costs and inefficiency. Additionally, calculations should
include utilizing authorized supplemental work force employees.

Proof for arbitration may be developed in the following manner:

The local office should compare statistical information conceming
overtime, curtailed and delayed mail, customer complaints, etc. that
occurred during a popular (choice) vacation week which involved a
holiday (i.e, Memorial Day, Independence Day, Labor Day and
Thanksgiving Day) in which the maximum number of employees
had been allowed off and compare it to another "less popular week"
during the choice period. These comparisons should show a
decrease in services and an increase in costs.

Determine the choice annual leave entitlements for the employees
in the local office (Article 10.3.D.1 and 2). Calculate the
percentage of employees who would be off each week under both
the Union's and Management's choice vacation period proposals.

Review the grievance activity during the life of the prior contract to
determine if there were problems with any employees in obtaining
leave during the choice (and non choice) periods.

Review prior vacation scheduling charts to determine how actual
utilization compares with negotiated number of employees allowed
off. You may be able to show that the current choice period is
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adequate.

The duration of the choice vacation period should largely be
determined by the number or percentage of employees who are to
receive choice vacation each week, since Article 10, Section 3 of the
National Agreement provides each employee with the opportunity to
select 10 to 15 days (2 or 3 weeks) of choice vacation. Once the
maximum number off is established (Ttem 9/H) the duration needed to
satisfy the National Agreement provisions can be established
mathematically.

Example: 100 craft employees.
50 eam 13 days and granted up to 10
50 earn 20/26 days and granted up to 15

50 x 2 weeks = 100 weeks
50 x 3 weeks = 150 weeks

TOTAL 250 choice weeks needed

If maximum number off each week is 14%, then the minimum
duration needed would be 18 weeks. 250 divided by 14 equals 18
(rounded). The beginning and ending dates would then need to be
established. Therefore, Item 9/H should be bargained first.

All leave/vacation should be bargained as one package.

NOTE: A percentage rather than a number is preferable and provides
greater flexibility.

Arbitrations: Young (Impasse 70, September 10, 1980) Decision on calculating
the duration of the choice vacation period. "The duration of the
choice vacation period for the clerks shall be 17 consecutive weeks
starting with the last service week in May which includes Memorial
Day. Sixteen percent (16%) per week of the Clerical Craft
Compliment shall be allowed off each week during the choice
vacation period, a fractional percentage shall create another
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employee off."

Lurie (SON-3W-190011; December 5, 1992) "There is no doubt
that the Service's Christmas mail volume is decreasing. It is also
possible that the recent economic recession has had a further
depressing effect upon that long term trend. Nonetheless, the
Christmas season is still a high-volume period, and the inclusion of
the holiday season in the choice vacation period, in the judgment of
the Arbitrator, remains unwise."

Baldovin (H94-C-4H-I 96074073; April 14, 1997) The union
sought to have the entire year as the choice vacation period. “As
the party making the demand for changing an existing provision of
an LMOU the Union must show a compelling need for that
change...it appears that the 43 week choice vacation period is
sufficient to preclude any forfeiture of annual leave. . .the union’s
contention that the Letter Carrier’s LMOU provides for a 12 month
choice vacation period and therefor the clerks should also have the
12 months is without merit.”

Parent (FO6N-4F-1 96045311; FO6N-4F-1 96045313; October 1,
1977) The Union proposed a year-round vacation period. The
arbitrator denied the Union’s proposal in the following manner,
“...The arbitrator accepts as valid the employer’s argument that the
Union has failed to demonstrate that a problem exists with the
language of the LMOU that would be solved by the adoption of its
proposal.

Hales (F94N-4F-1 9604660; October 31, 1997) “...it is found in this
matter that the deletion of item 12(f) from the LMOU will solve the
problem 1n this case by permitting vacation leave during the
Christmas period, and it will eliminate an inequity that exists with
other postal stations in the Mojave, California area.

Klein (194N-41-1 96040910; March 9, 1998) In this case, the Union
requested a year-round choice vacation period including Christmas
week. The Arbitrator found, “There was testimony to establish that
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the percentage of employees off in December is 6%. This amounts
to the availability of three slots for vacation during the week in
which Christmas falls. This is not excessive in view of the fact that
even without the Union’s proposal, annual leave is granted when
practicable during the Christmas week.”

Goldstein (C94N-4C-1 96050824; 825; February 22, 1998)
“...Management attempted to establish unreasonable burden factors
as its rationale for wanting to expand the choice leave period.
Based on the totality of the evidence presented, there was
inconclusive proof that maintaining the existing choice period
would cause an excessive or unreasonable burden. Nevertheless,
there was also evidence that the Union, during negotiations, had
also requested a one (1) week expansion, specifically during
‘hunting week.””

Fletcher (I94C-4I-1 96054793; January 26, 1998) “...In his matter
we have the Union seeking to modify a provision it agreed to within
the recent past, a provision that resulted from a grievance
settlement....” ... The language that APWU now wants removed
from the LMOU places special restrictions on requests and
assignment of the last week in December as a vacation period.
What APWU seeks is to have this week treated the same as all other
weeks of the prime vacation period. By any measure December is a
special month in the Postal Service....”
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Item 6.
period.

The determination of the beginning day of an employee's vacation

Recommended Language: The beginning day of the employee's choice vacation

Strategies:

period shall be the first day of the emplovee's basic
workweek.

The issue in this item is basically whether employees should start their
vacation on the first day of their basic work week or at the start of the
service week. Management's position on this item depends on what
the operation requires. Consider how many employees will be
permitted off during a particular period of time and the length of
choice vacation period, and utilize charts or graphs, if needed, to make
your points.

Be aware that the language agreed to in establishing the beginning day
of an employee's vacation may allow, in certain circumstances, the
days of the leave weeks of employees with different schedules to
overlap. This result should be avoided, or in the alternative, it should
be made clear to the Union that the maximum percentage off will be
strictly applied to include these overlap situations. The "maximum"
allowed off is specifically what is proper under Item 9/H, and should
be strictly applied.

Arbitrations: Marlatt (S4C-3T-I 900086, August 31, 1985) The arbitrator

determined the Union's request to insure employees would not be
required to work their non-scheduled days and holidays falling in
conjunction with vacations was negotiable at the local level and was
not in conflict with the National Agreement. The arbitrator stated
"The ability of an employee to plan for his vacation in conjunction
with nonscheduled days is of significant importance to him or her.
By contrast, the inconvenience to the Postal Service ... is minimal."

McAllister (C7C-4H-199451; June 17, 1988) "Under item 6, the
Union proposed to change the beginning day of an employee's
vacation, which is the first day of the employee's basic work week.
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This would be accomplished by considering day(s) off and holidays
as being part of the vacation period. Without rebuttal, local
management explained that inclusion of such a proposal could
result in twice the number of employees being off on a holiday.
This result seems obviously possible since the BMC would be
barred from working an employee on a holiday before one's
scheduled vacation began. Clearly, in the peak vacation periods,
management would have a lesser pool of employees to draw upon
for holiday work. The Union presented no probative evidence to
bolster its reasons for requesting such a change."

Caraway (H94C-4H-C-19607281/96074125; February 19, 1997)
The arbitrator ruled it reasonable for PTF vacations to include week
ends and changed the local memo to read, “Choice annual leave
shall begin on Sunday and extend through Saturday for Part-time
flexible employees.” The union proposed under item 14 that before
tour, after tour and non-scheduled day overtime desired lists be
established. The arbitrator rejected this, “Article 30 in paragraph 14
limits the question of overtime desired lists to section and/or tour.
The union proposal would modify this adding three specified
categories. This would be in violation of the National Agreement.”
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Item 7. Whether employees at their option may request two selections
during the choice vacation period, in units of either 5 or 10 days.

Recommended Language: Employees may request two selections during the
choice vacation period in units of five (5) or ten (10)
days. The total leave approved can not exceed the
number of days authorized in Article 10 Section 3.
D. 1. 2. or 3 as appropriate.

Strategies: This subject must be coordinated with your overall vacation planning
period.

Any new language agreed to must not be inconsistent or in conflict
with Article 10, Section 1, 2, or 3 of the National Agreement. In other
words, employees should only be granted up to their maximum
entitlement of either 10 or 15 days annual leave during the choice
vacation period, depending on their leave earning category.

Arbitrations: Klein (C4C-4E-I 99059, November 18, 1985) "The arbitrator finds
that the reference to the 'second round' with selections not to exceed
2 weeks 1s in conflict with Article 10 of the National Agreement."
This terminology could be construed to mean that an employee who
earns 20 days of annual leave could be granted a 10 day period of
continuous annual leave during the choice vacation period, and then
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